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David D.. Baker -4- june 18, 1959 

obtained, tw·o methods are used to establish the equivalent of such 
value: (1) the royalty method, whereby the injured party is allowed 
the amount for which the privilege of mining and removing the minerals 
under the customary lease or conveyance of the mineral rights could 
be sold, and (2) the value of the minerals after extraction less the 
production costs. Some courts have stated the rule to be that an 
"innocent" trespasser who has acted in "good faith" is liable to the 
owner for the full value of the minerals removed, computed as of the 
time the trespasser converted them to his own use, by sale or other
wise, less the expenses of extraction. In a cases involving the 
removal of solid minerals by a nomdlful trespasser, the courts have 
applied an Uintermediatettruie, fixing the measure of damages as market 
value less production costs. lYhere the royalty method is employed, 
the question of the allowance or disallowance of production costs 
again is not reached. Thus, it is readily seen that the allowance of 
production costs as a credit against the trespasser's liability fo;r 
the value of the extracted mineral is acttuilly but a method of arriving 
at. value in place, the primary measure of' damages for a nonwilful 
trespass and removal of minerals. The practical effect of allmdng 
value in place, on the basis of acreage value, or its equivalent deter
mined by the royalty method, is to give the nonwilful trespasser not 
only credit for the expense of extracting the minerals but also the 
profits resulting from the conversion; while the owner or possessor 
of the land may be thus fully compensated, he is deprived of the profits, 
while the trespasser is thus allowed to profit from his wrongdoing. It 
was with the thought of not allowing the trespasser any profits that I 
stated in mf previously mentioned memorandum of March 20, 1952, that 
as the cost per ton for the initial production is greater than the 
average cost per ton for the whole operation the royalty method c~d 
be used; how·ever, it should not be used in any case in which reasonable 
production costs are available. 

As state<! above, in accordance "\d th the decision of the Supreme Court 
of the United States, the rule to be follow·ed is the one prescribed by 
State law. However, New He.xico has no statutory provisions concerning 
the measure of damages in trespass cases. The Supreme Court of the 
State of New· Mexico in the case of Alvarado l.fin. and. Mill. Co. v. 
Warnock (187 Pac. 542) follow·s the general rule with respect to a 
willful trespass and indicates (obiter dicta) that in the case of an 
innocent trespass it would follow the rule of the value of the ore in 
place. The BDI regulations provide that in a state in which there is 
no state law governing such trespass, the measure of damages is the 
value of the ore in place. Thus, it would appear that this rule of the 
BLM follows the indication of what the rule in New 1-:l:erico would be if 
ruled upon by its Supreme Court. 

Accordingly in determining the amount of damages 1-'Ir. Toole should deter
mine the value of the ore in place under any of the methods outlined 
above. 
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